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Is it permissible under Nigerian law for an aggrieved party to 
waive the right to apply to set aside an Award. 

Written by R.A. Akintunde 
 
Introduction 
 
Many Joint Operating Agreements (“JOA”) in the Oil industry in Nigeria today 
provide for Arbitration as a dispute resolution mechanism. This is not surprising 
because business men elect for arbitration in commercial disputes (despite its 
cost implication) to get results within a short time. With contracts involving 
huge sums of money Arbitration is key to getting effective results without delay 
as it is meant to dispose of cases with speed.  
 
One of the advantages of arbitration over litigation is that parities have a 
freedom of choice of tribunal, venue, law and procedure. A fair number of the 
Arbitration clauses in these JOAs provide for institutional arbitrations as 
opposed to ad hoc arbitrations. It is typical to find clauses in the arbitration 
agreements which incorporate the rules of the arbitral institutions such as the 
rules of the London Court of International Arbitration (“LCIA Rules”) into the 
agreement.  
 
One notable rule in the rules of the London Court of International Arbitration 
(“LCIA Rules”) is Article 26.91 which provides as follows: 
 

“All awards shall be final and binding on the parties. By agreeing to arbitration 
under these rules, the parties undertake to carry out any award immediately 
and without any delay (subject only to Article 27); and the parties also waive 
irrevocably their right to any form of appeal, review or recourse to state court 
or any other judicial authority, in so far as such waiver may be validly made. 

 
Article 27 of the LCIA Rules deals with “Correction of Awards and Additional 
Awards”.  The objective of Article 26.9 of the LCIA rules is to ensure that 
arbitrations conducted under the LCIA Rules have a note of finality so that the 
rights and obligations of the parties are conclusive without further subjecting 
them to delays by reviews, appeals and recourse to National courts. 
 
The question therefore is –  
 
Is it permissible under Nigerian law2 for an aggrieved party to waive the 
right to apply to set aside an Award? 
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This question is timely because of the increasing spate of applications to set 
aside Awards once the decision is not favourable to a party. The applications 
are undermining arbitration as an effective mode of dispute resolution by 
causing severe delays and prejudice to the successful party who is unable to 
enforce the arbitral award for several years. If such waiver can be validly made 
it will definitely nip in the bud many of such applications and save time.  
 
Judicial Powers of Nigerian Courts  
 
It is not in doubt that Section 6 of the 1999 Constitution of the Federal 
Republic of Nigeria vests judicial powers of the federation and the States in the 
Courts in Nigeria and defines the nature and extent of such judicial powers. 
Section 6(6) (a) & (b) of the Constitution3 provides that: 
 

“(6)  The judicial powers vested in accordance with the foregoing provisions of   
this section –  

 
(a) shall extend, notwithstanding anything to the contrary in this 

Constitution, to all inherent powers and sanctions of a court of law; 
(b) shall extend to all matters between persons, or between government 

or authority and to any person in Nigeria, and to all actions and 
proceedings relating thereto, for the determination of any question 
as to the civil rights and obligation of that person;” 

  
In the case of Amadi v. N.N.P.C4 Karibi-Whyte J.S.C. provided the answer to 
the objective of Section 6 of the 1979 Constitution5 (which is in pari materia 
with Section 6 of the 1999 Constitution) thus: 
 

“It is clear that apart from the definition of the nature and extent of judicial 
powers, section 6 does not deal directly with the right of access to court. It is 
obvious that section 6 concerns itself with the delimitation of the separation of 
powers between the judiciary and the other departments of the 
constitution……. The constitutional right of access to court does not however 
preclude statutory regulations of the exercise of this right….. Regulations of 
the right of access to court abound in the rules of procedure and are 
legitimate.” 

 
Section 6 of the 1999 Constitution is therefore not a catch all provision and it 
does not deal directly with the right of access of the individual to court. 
Statutory regulations such as the Arbitration and Conciliation Act, Cap A18, LFN 
2004 and rules of procedure in addition to relevant provisions of the 
Constitution conferring jurisdiction and directing the manner for invoking the 
judicial powers are legitimate materials that regulate the manner for invoking 
the judicial powers of Courts. 
 

                                                 
3 1999 Constitution of the Federal Republic of Nigeria 
4 [2000]10 NWLR Pt. 674, 76 at 109-110 
5 1979 Constitution of the Federal Republic of Nigeria 
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Section 29(1) of the Arbitration and Conciliation Act, provides that:  
 

“A party who is aggrieved by an arbitral Award may within 3 months- 

(a) From the date of the Award; or 

(b) In a case falling within section 28 of this Decree, from the date the 
request for additional award is disposed of by the arbitral tribunal, 

by way of application for setting aside, request the court to set aside 
the award in accordance with subsection (2) of this section. 

 
For a court to have the jurisdiction to set aside an Award, the aggrieved party 
must comply with Section 29 of the Act. See: Araka v. Ejeagwu6. The way and 
manner of intervention by the Courts in Nigeria in arbitration is also as 
provided in Section 34 of the Act which provides that ‘A court shall not 
intervene in any matter governed by this Act except where so provided by the 
Act.” See: Maritime Academy of Nig. v. A.Q.S.7  
 
Some have argued that by the decision of the Supreme Court of Nigeria in the 
case of A-G Bendel State v. A.G Federation & Ors.,8 a State or individual 
cannot contract out a constitutional provision or rule of public policy laid down 
by a statute. The main issue presented for determination in the case was the 
constitutional validity of the Allocation of Revenue (Federation Account etc.) 
Act 1981. One of the issues considered by the Supreme Court was whether 
since the Plaintiff (Bendel State) has collected its own allocation of the 
revenue and has therefore taken benefit under the Act, it is not open to 
question its validity. It was further submitted that the Plaintiff as a 
consequence has waived its right to ask for declaration as to the validity of the 
Act.  
 
A careful look at the Supreme Court’s decision in the case of A-G Bendel State 
v. A.G Federation & Ors. [supra] will show that it cannot be authority for the 
principle that a party cannot waive a statutory right. Apart from being a public 
right the case hinged on a statutory procedure for making legislation which was 
not followed by the legislature. The case is therefore only authority for the 
point that one cannot waive a statutory requirement towards validating an 
action that is not essentially prescribed for private benefit. Each case must 
therefore be considered on its own peculiar facts and circumstances. See: Skye 
Bank Plc v. Akinpelu9  
 
 
 
 

                                                 
6 [2000] 12 S.C, (Part 1) 99 
7 [2008] 11 FWLR Pt. 406 1872 at 1890 paras C – F 
8 [1981] NSCC 314 
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In the case of Ariori V. Elemo10 Eso J.S.C. reviewed the earlier decision of the 
Supreme Court in the case of A-G Bendel State v. A.G Federation & Ors. [supra] 
and went on to hold at page 13 of the judgment that waiver is permissible for:  

 
“Fundamental rights that are for the sole benefit of the private individual”  

 

One must then ask the question: Is the right to apply to set aside an Award 
under Section 29(1) of the Arbitration and Conciliation Act11 for the sole 
benefit of an aggrieved party?  
 
It is clear from the provisions of Section 29 of the Act that only “a party who is 
aggrieved by an Arbitral Award “may” within 3 months from the period 
specified in paragraphs (a) and (b) apply to set aside the Award.  

  
Section 29 of the Act uses the word “may” instead of “shall” to describe what 
an aggrieved party may do. It is a time tested, time honoured and time proved 
principle of construction of statute that the use of the word “may” means that 
it is not mandatory but discretionary.  
 
The right of an aggrieved party to apply to set aside the Award is a purely 
personal, private and domestic right and for its sole benefit. The right is not 
shared by members of the public or the public at large but it is one specific to 
the aggrieved party and can be waived. See: F & F farms (Nig.) Ltd. v. NNPC12, 
where Tobi J.S.C at page 401 paras. D – H on waiver of right contained in a 
statutory provision stated thus: 
 

“A good example is pre-action notice. In my view, service of pre-action notice 
is a personal, private or domestic right of the party to be served. He is the 
beneficiary of the service and so can waive it at will or on his terms. The right 
is not shared by members of the public or the public at large but is one specific 
to the party. If he decides to respond to the writ without service on him, he 
has the right to do so and the courts cannot hold that as the issue affects 
jurisdiction, he cannot waive his right to be served. In my view, where an issue 
of jurisdiction, like the issuance of pre-action notice is domestic to the parties, 
it can be waived at the pleasure and choice of the beneficiary. I seem to be 
repeating myself. I need the repetition.” 

 
Waiver of right to object 
 
Section 33 of the Arbitration and Conciliation Act13 under the head “Waiver 
of right to object” provides as follows: 

 
“A party who knows- 

                                                 
10 (1983) NSCC 1 
11 [Supra] 
12 [2009] 12 NWLR Pt. 1155, 387 
13 Cap A18, LFN 2004 
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(a) That any provision of this Act from which the parties may not 
derogate; or 

(b) That any requirement under the arbitration agreement 
 

Has not been complied with and yet proceeds with the arbitration 
without stating his objection to such non-compliance within the time 
limit provided shall be deemed to have waived his right to object to the 
non-compliance.” 

 
A party who voluntarily agrees to arbitration under the LCIA Rules and fully 
participates in same without any objection as to any derogation from any 
provisions of the Arbitration and Conciliation Act including Section 29 of the 
Act should be estopped and precluded from applying to set aside a LCIA Award 
as it has waived whatever right (if any) it has to object to the provisions of 
Article 26.9 of the LCIA Rules in accordance with Section 33 of the Act.  

 
By incorporating the rules of the LCIA into the JOA by reference, the rules of 
the LCIA have been elevated from just mere rules of procedure to an integral 
part of the terms and conditions of the JOA between the parties. 

 
In the English case of Shell Egypt West Manzala GmbH & anor v Dana Gas 
Egypt Ltd14, Gloster J. followed the case of Corner v. C and C News PTY Ltd 
(unreported, 17th of March 1989, Supreme Court of New South Wales) per 
Yeldam J. where he stated thus: 

 
“… In my opinion both these comments properly reflect what is required in 
order that there may be a valid exclusion agreement. Such an agreement must 
demonstrate that the parties have adverted to the right of appeal which within 
the limits of the legislation would otherwise exist, and they must expressly 
exclude it.”  

 

Though an English decision, the case of Shell Egypt West Manzala GmbH & 
anor v Dana Gas Egypt Ltd15  is persuasive authority for Nigerian courts that by 
agreeing to arbitration under the LCIA Rules an aggrieved party has WAIVED 
IRREVOCABLY its right to any form of appeal, review or recourse to any state 
court including the Courts in Nigeria or other judicial authority in respect of 
the Award. 
 
Public policy  
 
Some have argued that to enforce the agreement in Article 26.9 of the LCIA 
Rules is to proceed against public policy. This argument cannot hold water 
because the right under Section 29 of the Act to apply to set aside an Award is 
for the sole benefit of the aggrieved party, to hold otherwise will be 

                                                 
14 2009] EWHC 2097 (Comm) 
15 [supra] 
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dangerous. In Sonnar Nigeria Limited v. Partenreederi M.S. (Owners of the 
Ship M.V. Norwind) & Anor.16 The Supreme Court per Eso J.S.C stated thus: 
 

“…. It is dangerous for a court to base its decision mainly on public policy which 
indeed would be another means of avoiding the rules, law and procedure which 
govern a matter.”  

 
In W.C.C. Ltd. v. Batalha17 the Supreme Court per Pats-Acholonu J.S.C. 
followed the decision in the case of Printing and Numerical Registering Co. v. 
Sampaon (1875) L.R. 19 Eq. 462, 165 where Jessel, M. R. said: 

 
“it must not be forgotten that you are not to extend arbitrarily those rules 
which say that a given contract is void as being against public policy, because if 
there is one thing which more than another public policy, requires, it is that 
men of full age and competent understanding shall have the utmost liberty of 
contracting, and that their contracts when entered into freely, and voluntarily 
shall be held sacred and shall be enforced by courts of justices therefore, you 
have this paramount public policy to consider – that you are not likely to 
interfere with freedom of contract.” 

 
Where parties have entered into a contract or agreement voluntarily and there 
is nothing to show that same was obtained by fraud, mistake, deception or 
misrepresentation, they are bound on the grounds of public policy by the 
provisions or terms of the contract or agreement. This is because a party 
cannot ordinarily resile from a contract or agreement just because they later 
found that the conditions of the contract are no longer favourable to them. 
This is the whole essence of the doctrine of sanctity of contract and 
agreement. 
 
In the recent decision of A.G. Rivers State v. A.G. Akwa Ibom State18 which 
involved contractual agreements between two State governments and an 
attempt by one of the States to resile from same, the Supreme Court of Nigeria 
through the Chief Justice of Nigeria (Kastina-Alu C.J.N) who read the lead 
judgment articulated clearly the whole essence of the doctrine of sanctity of 
contract and the approach of the Supreme Court of Nigeria to the issue at 
pages 82 to 85 of judgment thus: 

 
“In the present case, the defendants are estopped from resiling from the terms 
of the agreement they entered into with the plaintiff, they are strictly bound 
by them and this court will not allow them either to plead against them or to 
adduce evidence in their possession against them. I must stress here and this is 
also settled law that if parties enter into an agreement, they are bound by its 
terms. See also Hilary Farms Ltd. v. M/V Mahtra (2007) All FWLR (Pt. 190) 1417 
at 1435; (2007) 14 NWLR (Pt. 1054) 210. 

 

                                                 
16 [1987] NWLR Pt. 584 
17 (2006) 9 NWLR Part 986 page 595 at 621 paras. E-F 
18 [2011] 8 NWLR Pt. 1248, 31 
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……. No Court, a fortiori the Supreme Court, will allow itself to be used as an 
instrument of bad faith and breach of contractual obligations voluntarily 
entered into by parties before it. This court will be shirking in its judicial 
responsibility as the last court of the land if it refuses to intervene to stop a 
party before it from foisting bad faith and subterfuge on the other party or 
even the court itself. This is a proper case calling for this court’s intervention; 
because this is a court of justice, where justice is not only to be done but also 
to be seen to be done to the hilt. 

 
Conclusion 
 
In the light of the foregoing, the mere fact that Section 29 of the Arbitration 
and Conciliation Act gives a party a discretionary right to apply to set aside the 
Award is not a sufficient ground for refusing to give effect to what the parties 
have, by contract, expressly agreed to. It is therefore my respectful view that 
the waiver of the statutory right granted to an aggrieved party in Section 29 of 
the Arbitration & Conciliation Act Cap A18 Laws of the Federation of Nigeria to 
apply to set aside an award is permissible under Nigerian law. 
 
 


